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DEPARTMENT:   12 
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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC07-01909 
CASE NAME: SUSQUEHANNA VS NO LIMIT 
HEARING ON MOTION TO/FOR DEEM JUDGMENT RENEWED AS OF MAY 3, 2018 
FILED BY SUSQUEHANNA PATRIOT COMMERCIAL LEASING COMP 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to renew judgment retroactively is denied.  As plaintiff acknowledges, the 
deadline for renewal was over a year ago.  Plaintiff presents insufficient documentation that 
some unidentified papers were received by the clerk’s office at that time, but offers no 
explanation for why they were apparently rejected for filing.  Absent any such explanation, the 
Court can only assume that they were rejected for good reason.  Moreover, plaintiff not only 
failed to check on the status of filing at the time, but then waited over a year before coming in to 
try to fix the problem now, with no hint of any excuse for the unreasonable delay. 
 
The Court further notes that the Ferns declaration is in violation of the Rules of Court and Local 
Rules concerning tabbing of exhibits. 
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 2.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR ORDER DISBURSING FUNDS & ASSIGNMENT 
ORDER FILED BY SUSAN L UECKER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an order of disbursement and assignment is granted. 
 
A judgment for plaintiff was entered in this case in 2017.  Because defendant Ng neither posted 
security nor sought a stay, plaintiff made substantial partial collection on the judgment in the 
form of cash and assignment of certain notes held by Ng.  The court of appeal thereafter 
reversed the judgment and remanded the matter for further proceedings.  This Court thereupon 
ordered plaintiff to pay into court the amounts she had collected on the judgment, and to hold 
the notes while holding off on enforcing them. 
 
The Court has now again entered a money judgment for plaintiff.  Ng has neither posted any 
undertaking nor sought any stay of the judgment.  Ng does not contest plaintiff’s right to the 
remedy she seeks, apart from timing.  But he argues that disbursement of the funds and 
assignment of the notes should wait until he has completed his appeal from the judgment. 
 
An appeal does not in itself stay collection of a money judgment.  (Code of Civil Procedure 
§ 917.1(a)(1).)  In ordinary course, a money judgment debtor who seeks to stay collection 
pending appeal can post an undertaking.  Alternatively he can seek a stay of collection, though 
only for a limited time.  (Code of Civil Procedure § 918(b).)  If he does neither, then the 
judgment may be collected immediately, notwithstanding the pendency of an appeal. 
 
The Court sees no reason why this money judgment should be treated differently from any other 
money judgment for these purposes, and no reason why Ng should have any greater 
entitlement than any other judgment debtor to stay a judgment without posting a bond.  If 
anything, the fact that the assets in question were already collected on the prior iteration of this 
judgment is all the more reason, not less, why these assets should again be available to plaintiff 
in satisfaction of the judgment.  If plaintiff wants to put a halt to that, he has his remedies in 
ordinary course.  If he doesn’t use them, that’s his decision and his problem. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS RILEY 
HEARING ON MOTION TO/FOR ORDER CONFIRMING THE SALE OF PROPERTY 
FILED BY STEVEN P NELSON JR , SHIRLEY W NELSON 
* TENTATIVE RULING: * 
 
Counsel to appear.  The Court is interested in further information on at least the following 
topics: 
 
1.  The accepted bid consisted of plaintiffs’ asserted two-thirds interest in the property, plus 
$250,000 cash.  Has it been stipulated or adjudicated that plaintiffs’ share is two-thirds, or does 
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that remain to be determined?  When defendant asserts that “there is no supporting 
documentation that the Defendant’s interest is $250,000”, does he mean that his percentage 
share may be higher than one-third, or does he mean only that he thinks the property may be 
saleable for more than $750,000? 
 
2.  The referee’s report states that a late bid was received for slightly more than the ascribed 
$750,000 value of the sale, but provides no copy of that bid, and gives only a scanty and 
conclusory explanation for why the higher bid was not accepted.  Why wasn’t the higher bid 
accepted? 
 
3.  Defendant’s opposition states in very conclusory terms that he can offer testimony of 
“multiple bidders who will testify that they were given improper and inaccurate information 
concerning the time, please [sic], and location of the sale.  The potential bidders shall testify that 
when they inquired about the Subject Property, they were not given information in a timely 
manner.”  Is this for real, or bluff?  Who are these potential bidders, and how much were they 
prepared to bid?  Who gave them incorrect information, and did they nevertheless obtain correct 
information in time to act on it?  Is there evidence that the asserted misinformation actually 
resulted in foiling higher bids that would otherwise have been made, or is this merely a 
“no harm, no foul” procedural glitch? 
 
4.  What grounds does defendant intend to raise for his appeal, and how would those grounds 
affect the sale of the property? 
 
For clarity, the Court will not be entertaining live witnesses at this hearing.  If live testimony is 
necessary, an evidentiary hearing will be scheduled. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01999 
CASE NAME: AMEX VS TYAGI 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SMRY ADJUDICATION FILED BY AMERICAN EXPRESS BANK, FSB, 
* TENTATIVE RULING: * 
 
Plaintiff American Express Bank, FSB moves for summary judgment.  The motion is granted.  

The Court grants summary judgment in Plaintiff’s favor in the amount of $127,480.72.  Plaintiff 

did not submit sufficient documentation for the Court to award costs at this time, so Plaintiff may 

request its costs in ordinary course. 

Defendant Adesh Tyagi did not file an opposition to Plaintiff’s motion.  The Court conducted its 

own review of the moving papers and finds that Plaintiff has presented evidence of its prima 

facie case.  

The declaration of Richard Kier shows that Defendant opened two accounts with Plaintiff and 

was given information on the account terms.  Kier’s declaration also shows that Defendant 

received regular account statements and did not object to the amounts in those statements.  

The declaration also shows that Defendant made charges and payments on the account for 
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several years, but stopped making payments after May 2, 2017 for Account 2000 and after June 

13, 2017 for Account 1008.  Finally, Kier’s declaration shows that the current amount owed by 

Defendant on Account 2000 is $114,939.04 and on Account 1008 is $12,541.68.  This evidence 

is sufficient for Plaintiff to shift the burden on its claims for open book account and account 

stated.  Since Defendant has not opposed the motion there are no triable issues of material fact.  

The Court did not reach the merits of the quantum meruit claim since it has already found that 

Plaintiff is entitled to judgment in this case. 

Plaintiff’s request for judicial notice of Tyagi’s answer is denied as unnecessary. That document 

is already part of the Court’s file in this case.  The Court notes that it had previously warned 

defendant that his answer effectively admitted plaintiff’s allegations, and allowed him to file an 

amended answer – which he has not done. 

  

 5.  TIME:  9:00   CASE#: MSC18-00279 
CASE NAME: N. CROCKETT VS S. CROCKETT, SR 
HEARING ON ORDER TO QUASH EX PARTE WRIT OF POSSESSION FILED B ( 
Y STANLEY R CROCKETT SR) 
* TENTATIVE RULING: * 
 
Defendant Stanley Crockett has filed an application to quash the writ of possession previously 
entered in this action.  He provides no evidence that his application was served on the opposing 
party, however.  Further, his application is unsupported by any evidence or argument.  It is 
accordingly denied. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN VS. ARVEST CENTRAL MORTG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ARVEST CENTRAL 
MORTGAGE COMPANY 
* TENTATIVE RULING: * 
 
This motion is continued to June 7, 2019 at 9:00 a.m. for the Court’s convenience. 
 
The Court this morning denied plaintiff’s pro per ex parte application for a continuance of this 
hearing, because it was inadequately supported and there was no proof of notice.  Further, it 
appears that plaintiff’s then-counsel did file timely opposition papers.  The Court indicated that if 
plaintiff finds new counsel, and new counsel can identify specific problems with the filed 
opposition papers that can be fixed, the Court would entertain an appropriate request at that 
time.  For present, however, plaintiff’s ex parte papers present no grounds for continuance. 
 
Nevertheless, because the Court was anticipating this morning’s request (because plaintiff also 
appeared yesterday morning), the Court is not in a position to present a tentative ruling today.  
The matter is therefore continued for a week. 
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 7.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TRUJILLO FILED 
BY SOPHIA LEIBY, DAWN WEINSTEIN NP , PLANNED PARENTHOOD: 
* TENTATIVE RULING: * 
 
Defendants Planned Parenthood: Shasta-Diablo, Inc. and Dawn Weinstein demur to the First 

Amended Complaint (FAC) on limitations grounds.  The demurrer is overruled.  Defendants 

shall file and serve their answer by June 14, 2019.   

Plaintiff filed her opposition four court days late.  Defendants were able to file a reply responding 

to the opposition.  The Court will consider the late filed opposition, but if plaintiff files late papers 

in the future they may be stricken or disregarded. 

In a nutshell:  The Court sustained defendants’ demurrer to the original complaint, but granted 

leave to amend, commenting on what kinds of allegations would be necessary to avoid defeat at 

the pleadings stage.  Plaintiff has now made those allegations.  Defendants don’t think plaintiff 

will be able to prove them, which remains to be seen.  For the present, though, the FAC is 

sufficient to survive demurrer. 

Plaintiff sued defendants for various causes of action, all substantive variations on the general 

theme of medical malpractice – (1) professional negligence, (2) negligent supervision, 

(3) negligent misrepresentation, (4) breach of written contract, and (5) breach of oral contract.  

Planned Parenthood is a defendant in all causes of action, while Weinstein is defendant in 

causes of action one and three.  Defendants have demurred to each plaintiff’s claims for the 

failure to state a cause of action based on the statute of limitations being expired.  (Plaintiff does 

not contest defendants’ point that if limitations have run on a malpractice claim, the same result 

would carry over to all of the causes of action pleaded.) 

Plaintiff’s complaint is based upon medical treatment that she received from defendants on 

January 26, 2017.  (FAC ¶¶ 30-33.)  During that visit, plaintiff received an ultrasound and was 

told that she an intrauterine pregnancy.  (FAC ¶33.)  Plaintiff alleges that Weinstein was 

negligent because she did not consult with a medical doctor when the circumstances required it.  

(FAC ¶¶ 34-36.)  As it turned out, however, plaintiff had an ectopic pregnancy, which required 

emergency surgery and hospitalization from January 30 to February 3, 2017.  (FAC ¶¶ 16, 18.)  

She was then hospitalized again from February 4 to either the 8th or 11th.  (FAC ¶¶ 20 23.)  

Plaintiff alleges that she “did not know, and had no reason to know, that defendants were 

negligent prior to January 30, 2017.”  (FAC ¶ 17.)  

Before filing her complaint, she sent a timely notice of intent to sue to defendants, which 

extended the statute of limitations by 90 days. (FAC ¶ 25.)  

Plaintiff’s allegation that she had no knowledge (or reason to know) “prior to January 30” is 

critical, because if January 30 is the accrual date, then the math works out that this action was 
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filed one day past the deadline.  If January 30, 2017 is used as the accrual date and 90 days is 

added to that date, the statute of limitations ran out on April 30, 2018.  Plaintiff filed her 

complaint on May 1, 2018.  It is also worth noting that while the allegations in the complaint 

suggested that Plaintiff’s claims accrued on January 30, she did not allege that she was told of 

the ectopic pregnancy or otherwise discovered the misdiagnosis on January 30.  

In her FAC Plaintiff alleges that she did not know of her injury until January 31, 2017.  (FAC 

¶ 20.)  Plaintiff has added facts to her complaint that explain why she did not know of her injury 

on January 30.  Plaintiff now alleges that on January 30, 2017 she was given “significant 

quantities of blood, morphine, hydromorphone, and demorol… [and] also administered benadryl 

and ambient, which has sedative side effects.”  (FAC ¶ 18.)  Plaintiff also alleges that she was 

incapacitated and “involuntarily forced into a comatose or unconscious condition or sleep” (FAC 

¶ 19.)  She was treated with morphine up to and included February 3, 2017.  (FAC ¶ 20.)  Thus, 

these new allegations explain why Plaintiff did not know of the misdiagnosis on January 30, 

2017.  

Plaintiff also argues her claim did not accrue while the physician-patient relationship was 

ongoing.  Hundley v. St. Francis Hospital (1958) 161 Cal.App.2d 800, 806, explained “that ‘while 

the physician-patient relation continues the plaintiff is not ordinarily put on notice of the negligent 

conduct of the physician upon whose skill, judgment and advice he continues to rely.’  

[Citation.]”  Thus, in the absence of actual discovery of the negligence, the statute does not 

commence to run during such period [citation], and this is true even though the condition itself is 

known to the plaintiff, so long as its negligent cause and its deleterious effect is not discovered.”  

(Hundley v. St. Francis Hospital (1958) 161 Cal.App.2d 800, 806.) 

Plaintiff has now alleged that the physician-patient relationship continued until February 13, 

2017.  (FAC ¶ 23.)  She also alleges that she did not know of her injury until January 31.  (FAC 

¶ 20.)  Taking these allegations as true, the physician-patient relationship continued until 

February 13 and Plaintiff was not aware of the negligent conduct until January 31.  Thus, the 

statute did not begin to run until January 31 and this demurrer is overruled. 

  

 8.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS SELLIER 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS CMPLT FILED BY 
GRAVELLE FAMILY TRUST, CYNTHIA LECOUNT SAMAKE 
* TENTATIVE RULING: * 
 
Cross-defendant Samake moves for leave to file a cross-complaint.  The motion is unopposed, 
and it is granted. 
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 9.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS INCOLE DIAMONI 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPS FROM DEFT KEOLIS 
TRANSIT FILED BY MARIO FRANCO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel is denied without prejudice because plaintiff has not complied with 
Local Rule 3.301 concerning the mandatory Discovery Facilitator program. 
 
The Court also notes that plaintiff’s motion papers do not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00969 
CASE NAME: MARIO FRANCO VS INCOLE DIAMONI 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPS FROM DEF TJOHNSON 
FILED BY MARIO FRANCO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel is denied without prejudice because plaintiff has not complied with 
Local Rule 3.301 concerning the mandatory Discovery Facilitator program. 
 
The Court also notes that plaintiff’s motion papers do not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS LAFAYETTE 
SPECIAL SET HEARING ON: MOTION FOR ORDER OF REFERENCE SET BY 
COURT 
* TENTATIVE RULING: * 
 
See Lines 15 and 16 below as to the situations of SBI and Hunt Masonry.  Apart from those 
separate rulings, the Court rules as follows: 
 
1.  Thompson’s motion to consolidate all these cases is granted, except as to Nos. 18-1851 
(SBI v. Hunt) and 18-2040 (Hunt v. Thompson). 
 
2.  The motion of LTC for a general reference as to its bilateral dispute with Thompson is 
granted.  The parties are to meet and confer as to selection of a referee, as well as to the terms 
of the general reference and the manner of sharing the referee’s fees. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/31/19 

 
 

- 8 - 

3.  LTC moves to sever its bilateral dispute with Thompson from the disputes between 
Thompson and its various subcontractors.  That motion is denied without prejudice.  As the 
Court will explain, it has in mind that the subcontractors in the now-consolidated actions will be 
joined into the general reference.  If that does not occur, however (because Thompson elects 
not to move for it), it may be necessary to seek such a severance again by renewed motion, if 
not by stipulation. 
 
4.  The Court makes no order requiring anyone other than LTC and Thompson to participate in 
the general reference, because there is no motion before the Court at present requesting any 
such order.  (LTC acknowledges that it lacks contractual standing to seek such an order, and 
Thompson is still taking the position that no such motion or order is possible.) 
 
For clarity, the Court acknowledges that one of the subcontractors (Cimino) has taken a position 
essentially mirroring that of LTC – opposing a stay, favoring a general reference, arguing that 
the subs can be required to participate in it, and volunteering to so participate itself.  The 
remaining subs that have stated positions, however, have contrary views.  The Court will speak 
of the “dissenting subs” to mean those other than Cimino. 
 

One Proceeding or Several? 
 
In its Tentative Ruling of May 3, the Court indicated its strong view that because these several 
bilateral disputes – Thompson versus LTC, and Thompson versus various subcontractors – are 
factually intertwined and will present overlapping factual and legal issues, it is preferable that 
they all be litigated and resolved in a single proceeding, whether that proceeding is a general 
reference or a consolidated court action.  To do otherwise is to expose at least Thompson, and 
possibly others, to a strong and unacceptable risk of both duplicative litigation of particular 
issues, and inconsistent results.  The generic example of this is the possibility that in a general 
reference Thompson might be found liable to LTC for some defective work or materials arising 
from the work of a particular sub – but then, in ensuing litigation between Thompson and that 
sub, the sub might persuade the jury that there was nothing wrong with its work, LTC’s criticisms 
are unfounded, and Thompson has no claim against the sub.  Other permutations may be 
presented, but this one suffices to illustrate the problem. 
 
The dissenting subs object to this treatment.  While their approaches vary in detail, in general 
they propose that Thompson and LTC should proceed to litigate their bilateral issues (in the 
general reference or otherwise), while the subs’ disputes with Thompson should be stayed.  
Indeed, much if not all of their objections to the general reference really have more to do with 
the issue of them being obliged to participate in the big-picture Thompson-LTC dispute, than 
with the concept of a reference as such. 
 
Framed as an objection to general reference, however, this overlooks that the Court’s “Plan B” 
is not to let the subs sit by idly while Thompson and LTC fight, but rather to consolidate the 
Superior Court actions and let all the parties, including the subs, litigate the entire dispute 
together in court.  None of the dissenting subs (other than, possibly, Hunt) has given the Court a 
sufficient argument why these overlapping disputes should not be litigated in the same forum 
and the same proceeding. 
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There may be such good arguments as to particular subs.  As the Court discusses in Lines 15 
and 16, it is evidently true that SBI’s collection action has no factual overlap with any of the 
other disputes – and it may be that Hunt’s dispute with Thompson likewise has no such factual 
overlap.  If there are others that think they fit this mold of factual independence, they should step 
forward at tomorrow’s hearing (after appropriate notice) and explain themselves.  Apart from 
Hunt and SBI, however, it remains true (as the Court observed in the May 3 Tentative) that the 
Court has been given no clear outline or summary of all the disputed issues present in the big-
picture dispute.  Unless and until the contrary is demonstrated, therefore, the Court must 
assume that any particular sub’s dispute with Thompson and/or LTC is subject to the same 
factual overlap, and the same risks of duplicative litigation and inconsistent results, that 
Thompson has posited.  And if that is so, the Court remains of the view that all the overlapping 
disputes should be handled in one proceeding. 
 
As the Court hinted in the May 3 Tentative, both of the problems with a stay could be obviated, 
at least in individual cases, if a sub is willing to stipulate with Thompson to be bound by the 
result Thompson reaches with LTC.  The Court understands the downside of such a course and 
does not necessarily urge it, but points out its availability if anyone wants to talk about it. 
 
(The Court offers the observation that for a sub to be dragged into the big-picture dispute with 
LTC, Thompson, and all the other subs may or may not turn out to be quite as bad a detriment 
as it could be.  Any individual sub retains its own judgment about which particular litigation or 
discovery events are worth participating in.  To take an example (which the Court is admittedly 
just surmising for purposes of illustration), there is no obvious reason why an elevator sub 
should feel it necessary to attend depositions pertaining only to issues of allegedly faulty 
plumbing or masonry.  Even if such allegations might have some indirect downstream effect on 
the elevator sub’s position, it may want to consider whether its forensic interests are likely to be 
adequately defended by other participants with more direct interests in the immediate topics.  All 
that, however, is left to the individual tactical judgment of each party.) 
 

General Reference or Not? 
 
As the Court commented in the May 3 Tentative, given that the Court wants all interrelated 
disputes to be litigated in the same forum, the question whether that forum should be a general 
reference or not must turn on whether the subs can or can’t be required to participate in the 
general reference. 
 
The Court finds itself in the admittedly odd position of entertaining a construction of the 
subcontracts that stands disavowed by all the parties to those subcontracts (except Cimino).  
But the problem is that Thompson, in substance, is vicariously asserting the procedural rights of 
its subcontractor adversaries, as a tactical move to get itself out of having to honor what would 
otherwise be LTC’s contractual right to oblige Thompson to participate in a general reference.  If 
Thompson and the dissenting subs are correct about those procedural rights, then they’re 
correct, and their position must be upheld accordingly.  But if they’re wrong – if the subs could 
indeed be obliged to participate in the general reference – then the fact that they are wrong in 
unison is no reason to deprive LTC of its right to a general reference.  Putting the same point 
differently, if we assume that (1) Thompson is entitled to litigate with the subs and LTC in a 
single proceeding, and (2) Thompson could bring the subs into the general reference if it 
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chooses to, then Thompson cannot grant itself a veto power over LTC’s general reference rights 
simply by abstaining from exercising its option to bring the subs into the general reference. 
 
So, are Thompson and the dissenting subs right?  The Court doesn’t think so.  The Court gave 
its preliminary views on what the contractual language means in the May 3 Tentative, and it has 
not changed those views. 
 
Thompson responds with a reference to a different clause (section 1.1.96) in the prime contract 
that speaks expressly of “litigation, mediation, arbitration and judicial reference proceedings” – 
which, it argues, shows that the contracting parties did not take either “litigation” or “arbitration” 
to include “judicial reference”.  The argument is not a trivial one linguistically.  In the Court’s 
view, however, it is insufficient to persuade the Court that the parties in related but separate 
subcontracts intended that the term “litigation” in those subcontracts should be given a cramped, 
highly technical reading.  The obvious intent of section 1.1.96 was to be as expansive as 
possible, and to eliminate any doubt as to whether its terms are intended to include (among 
other things) judicial reference.  It is true that the drafters of the subcontract could likewise have 
eliminated such doubt by expressly referring to judicial reference in the incorporation provision 
of the subcontracts, and that they did not do so.  But the Court remains of the view that when 
the subcontract refers to “litigation”, it includes litigation in any conventional form, not just 
actions in a state-sponsored court. 
 
The dissenting subcontractors stress their right to jury trial.  They cite Grafton Partners v. 
Superior Court (2005) 36 Cal.4th 944, as holding that a party can waive jury trial only in the six 
specified ways laid out in Code of Civil Procedure § 631.  As LTC points out, however, that is an 
incomplete account of Grafton.  At issue there was a predispute waiver specifically of jury trial – 
not a predispute provision for some other form of dispute resolution, and more specifically not 
for some form of dispute resolution expressly authorized by statute.  The court directly 
addressed arbitration clauses, which obviously deprive parties of jury trials – but which are 
expressly authorized by statute, hence meeting Grafton’s demand that a jury can be waived only 
in a way authorized by statute.  36 Cal.4th at 964.  The same is true of judicial reference, which 
is likewise specifically authorized by statute, namely Code of Civil Procedure § 638.  Thus, while 
it remains true that there must be a contract by which a party binds itself to judicial reference, if 
such a contract exists it cannot be overridden by reference to Grafton and § 631 – nor by 
general rhetoric about the sacredness of jury trial.  Here, the Court has construed the 
subcontracts as constituting just such contracts. 
 
M&C presents testimony that it in fact did not see the judicial reference provision in the prime 
contract until recently.  What M&C does not say, however, was that it had no opportunity to see 
that provision before signing the subcontract.  On the contrary, the subcontracts all refer directly 
to the provisions of the prime contract (“Contract Documents”) and expressly incorporate those 
provisions into the subcontracts.  If M&C or other subcontractors did not review the prime 
contract in detail, that’s on them.  It doesn’t excuse them from the binding force of the provisions 
they agreed to accept and incorporate. 
 
 
 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/31/19 

 
 

- 11 - 

The Cost of General Reference 
 
That leaves the question of how a general reference is to be paid for.  Several of the 
subcontractors complain of the expected expensiveness of having to take their relatively small-
stakes disputes into an all-hands, comprehensive general reference – but to some extent their 
real objection is more to the comprehensiveness than to the general reference.  Except for the 
obvious issue of paying the referee, the Court sees no a priori reason to suppose that litigating a 
subcontractor’s issues in a consolidated general reference is likely to be any costlier or cheaper 
than litigating the same issues in a consolidated court action. 
 
That leaves the question of how to pay the referee.  Two of the dissenting subcontractors, 
indeed, suggest that they are not averse to joining the general reference, if something can be 
worked out for a cost-sharing formula more accurately reflecting what they view as their minor 
roles in the overall dispute – though they are far from specific in proposing anything in particular.  
The Court has some sympathy with this point, and urges the parties to give it due consideration.  
The precise manner of cost-sharing, however, has not yet been addressed in any detail in the 
papers before the Court.  The Court therefore takes LTC’s suggestion that the parties should 
meet and confer on this topic. 
 

Consolidation 
 
That leaves the question whether the numerous cases pending in this Court (other than SBI’s 
and Hunt’s) should be formally consolidated or kept separate, at least for now.  Obviously if the 
whole battle is going to move to a general reference, that question has far less practical 
significance.  All the same, there may or may not be any future proceedings during and after the 
general reference process, and the Court sees little value – and considerable prospect for 
confusion and duplication – in having those occur in multiple, nominally separate actions.  It 
therefore grants consolidation. 
 

Further Proceedings 
 
Thompson has avoided answering one of the two questions the Court put to it, namely what it 
intends to do about joining the subs if the Court sends the bilateral LTC-Thompson dispute into 
general reference.  That ball remains in Thompson’s court.  If Thompson decides that it wants 
the subs in the general reference, it can bring that about – hopefully by stipulation in light of this 
ruling, but by noticed motion if necessary. 
 
That still leaves a number of messy details – the selection of a referee, the setting of a cost-
sharing formula, and the framing of an order of reference.  The parties are directed to meet and 
confer on these and any other necessary topics.  To ensure that something gets done 
sometime, the Court will set a CMC for July 29, 2019 to check on progress, and if necessary to 
set a procedure for resolving the details.  (If that date turns out to be inconvenient, the parties 
can contact the Department to move it.  The Department is dark, however, August 5-19.) 
 
On the other hand, if Thompson ends up deciding that it wants to keep the subs out of the 
general reference and deal with them separately, that would appear to be Thompson’s 
prerogative as well.  The Court cannot see that either LTC or the subs would be in a position to 
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force their joinder.  In that situation the Court would have to revisit its views about whether the 
subs’ disputes with Thompson should be stayed (individually or en masse), and how else they 
should be handled.  (The Court recognizes that at least one of the subs, Cimino, is positively 
opposed to any stay of its claim.) 
 

   

12.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS LAFAYETTE 
HEARING ON MOTION TO/FOR CROSS MTN FOR SEVERANCE FILED BY 
LAFAYETTE TOWN CENTER, LLC., 
* TENTATIVE RULING: * 
 
See Line 11. 

  

13.  TIME:  9:00   CASE#: MSC18-01590 
CASE NAME: THOMPSON BUILDERS VS LAFAYETTE 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED BY THOMPSON BUILDERS 
CORPORATION, 
* TENTATIVE RULING: * 
 
See Line 11. 

  

14.  TIME:  9:00   CASE#: MSC18-01694 
CASE NAME: SJ CIMINO VS KB HOME 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 FILED BY 
THOMPSON BUILDERS CORPORATION, 
* TENTATIVE RULING: * 
 
See Line 11. 

  

15.  TIME:  9:00   CASE#: MSC18-01851 
CASE NAME: SBI BUILDING VS HUNT MASONRY 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 FILED BY 
THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
The Court has stated its overall ruling as to these matters in Line 11.  It appears, however, that 
SBI is unusually situated in two key respects.  First and most critically, everyone agrees that SBI 
– a materials supplier to a subcontractor – has no contractual privity with either LTC or 
Thompson, and has never entered into any contract that obligates SBI to join a general 
reference.  That means, plainly enough, that SBI cannot be obliged to do so. 
 
And second, it appears that SBI’s legal involvement is simply its own collection effort.  No one 
has asserted that SBI’s materials are in any way at fault in any of the issues or problems 
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claimed to exist with the LTC project.  That means that even if there were a way to compel SBI 
to join a general reference, there would be no very good reason to require them to do so – nor, 
for that matter, to litigate its own payment claim in a consolidated court action.  Other than the 
convenient availability of money with which to pay SBI, there is evidently no factual, legal, or 
practical overlap or interrelation between SBI’s claims on one hand, and the rest of this mess on 
the other.  And indeed, even as to the money, LTC assures the Court that it is willing to see that 
SBI gets paid promptly. 
 
Accordingly, the Court denies Thompson’s motion to consolidate insofar as it would apply to 
this action. 
 

  

16.  TIME:  9:00   CASE#: MSC18-02040 
CASE NAME: HUNT MASONRY VS THOMPSON BUILD 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 FILED BY 
THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
Counsel to appear.  (CourtCall OK.) 
 
Unlike SBI (see Line 15), Hunt Masonry apparently does have a direct subcontract with 
Thompson.  Hence, it is subject to the Court’s ruling in Line 11 that it could be required to join a 
general reference. 
 
However, the Court has the rather mushy impression that Hunt’s claims against Thompson (and 
Thompson’s claims against Hunt, if it is asserting any) may not be as factually interlaced with 
the larger dispute as is true of the other subcontractors.  As the Court has noted more than 
once, however, it does not have any comprehensive and reliable information about the parties’ 
various claims to this level of detail. 
 
If it is correct that Hunt’s claims are do not substantially overlap factually with the rest of the 
dispute, the Court is open to the prospect that Hunt’s case would not need to be consolidated 
with the rest, either in a general reference or in court.  The Court wants to ask the attorneys 
about that before it makes any order on the point. 
 
(As the Court indicates in Line 11, it is likewise open to any other subcontractor that can show 
that it is in the same boat.) 
 

  

17.  TIME:  9:00   CASE#: MSC18-02199 
CASE NAME: L.A.R.K. INDUSTRIES VS THOMPSO 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 FILED BY 
THOMPSON BUILDERS CORPORATION 
* TENTATIVE RULING: * 
 
See Line 11. 
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18.  TIME:  9:00   CASE#: MSC18-02285 
CASE NAME: SATELLITE PAINTING INC VS THOM 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
See Line 11. 

  

19.  TIME:  9:00   CASE#: MSC18-02313 
CASE NAME: VILLARA CORP VS THOMPSON BUILD 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C18-01590 
SET BY THOMPSON BUILDERS 
* TENTATIVE RULING: * 
 
See Line 11. 

  

20.  TIME:  9:00   CASE#: MSC18-02379 
CASE NAME: DOROTHEA FEJARANG VS WINDSOR R 
HEARING ON MOTION TO/FOR ADVANCE & SPECIALLY SET CASE FOR TRIAL 
FILED BY DOROTHEA FEJARANG 
* TENTATIVE RULING: * 
 
The Court understands from plaintiff’s reply brief that the parties have agreed to a continuance 
of the hearing on this motion.  Accordingly, the motion is continued to June 28, 2019 at 
9:00 a.m. 

  

21.  TIME:  9:00   CASE#: MSC18-02586 
CASE NAME: ELITE LANDSCAPE VS THOMPSON BU 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED IN C18-01590 FILED BY 
THOMPSON BUILDERS CORPORATION, 
* TENTATIVE RULING: * 
 
See Line 11. 

  

22.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS ROMERO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
RICHARD E KORB 
* TENTATIVE RULING: * 
 
This motion is continued to July 12, 2019 at 9:00 a.m.  Romero’s motion to vacate default is 
likewise continued from June 7 to July 12. 
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At this point, there are four interrelated matters pending in this case: 
(1) The Korbs’ request for a default prove-up on their complaint; 
(2) Romero’s motion for relief from that default; 
(3) The Korbs’ motion for judgment on the pleadings, based on the matters previously deemed 
admitted by Romero; and 
(4) Romero’s motion for relief from those deemed admissions. 
 
The Court has no idea how it will rule on Romero’s two motions, which it has not reviewed.  But 
it makes obvious sense to decide those motions, granting or denying them, before entertaining 
the Korbs’ two matters. 
 
The Court further observes that if it ends up granting relief from the deemed admissions, that 
may reopen the Korbs’ motions to compel discovery in other respects. 
 

  

23.  TIME:  9:00   CASE#: MSN17-1170 
CASE NAME: HYLAND VS. GREENE 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE ARB AWARD ( 
FILED BY TERENCE HYLAND) 
* TENTATIVE RULING: * 
 
Petitioner’s unopposed petition to confirm an arbitration award is granted. 

  

24.  TIME: 10:00   CASE#: MS19-0292 
CASE NAME: SATELLITE AFFORDABLE VS RANSOM 
SPECIAL SET HEARING ON: JURY TRIAL FOR UNLAWFUL DETAINER SET BY 
COURT 
* TENTATIVE RULING: * 
 
This case is reported settled. 

  

25.  TIME: 10:00   CASE#: MSC16-02049 
CASE NAME: KIRKER VS LICO 
JURY TRIAL - SHORT CAUSE/ 7 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date was vacated at an ex parte hearing earlier this week. 

 


